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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  85 

[FRL  1465-4] 

Control  of  Air  Pollution  From  Motor 
Vehicles  and  Motor  Vehicle  Engines; 
Importation  of  Motor  Vehicles  and 
Motor  Vehicle  Engines 

agency:  United  States  Environmental 
Protection  Agency  (EPA). 
action:  Proposed  rule. 

summary:  This  rule  would  revise  the 
EPA  regulations  governing  the 
importation  of  motor  vehicles  and  motor 
vehicle  engines  under  the  Clean  Air  Act, 
as  amended  (Act).  The  current 
regulations  provide  a  substantial 
deterrent  to  the  importation  of  vehicles 
and  engines  which  do  not  conform  to 
Federal  emission  standards,  but 
shortcomings  have  been  identified  in 
several  areas.  The  proposed  rule  is 
intended  to  improve  the  administrative 
efficiency  and  effectiveness  of  the 
regulations. 

DATE:  Written  comments  must  be 
received  no  later  than  September  19, 

1980.  Requests  for  a  public  hearing  must 
be  made  no  later  than  August  11, 1980. 
ADDRESSES:  Interested  persons  are 
encouraged  to  participate  in  this 
rulemaking  procedure  by  submitting 
written  comments  to:  Central  Docket 
Section  (A-130),  Environmental 
Protection  Agency,  Washington,  D.C. 
20460.  All  comments  received  before  the 
close  of  business  on  September  19, 1980 
will  be  considered. 

Copies  of  materials  relevant  to  this 
rulemaking  proceeding  are  contained  in 
Public  Docket  EN-79^  at  the  U.S. 
Environmental  Protection  Agency, 
Central  Docket  Section,  West  Tower 
Lobby,  Gallery  One,  401  M  Street,  SW., 
Washington,  D.C.  20460  and  are 
available  for  review  during  normal 
business  hours  (8:00  a.m.-4:00  p.m.].  As 
provided  in  40  CFR  Part  2,  a  reasonable 
fee  may  be  charged  for  copying  services. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerard  C.  Kraus,  Acting  Chief, 
Investigation/Imports  Section, 
Manufacturers  Operations  Division 
(EN-340),  Environmental  Protection 
Agency,  Washington,  D.C.  20460  (202) 
472-9413 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Customs  Service  (Customs),  in 
conjimction  with  EPA,  enforces  those 
laws  and  regulations  applicable  to  the 
importation  of  motor  vehicles  and  motor 
vehicle  engines.  Thus,  certain 
regulations  relating  to  those 


importations  are  found  in  the  Customs 
regulations  (19  CFR  12.73)  while  other 

regulations  relating  to  those  _ 

importations  are  found  at  40  CFR  Part 
85,  Subpart  P.  Due  to  changes  in  the  EPA 
regulations,  corresponding  changes  are 
required  in  the  Customs  regulations.  The 
text  of  those  regulations  is  found 
elsewhere  in  this  issue  of  the  Federal 
Register.  In  order  to  understand  fully  the 
operation  and  effect  of  these 
regulations,  both  the  EPA  and  the 
Customs  regulations  must  be  read 
together.  For  this  reason,  this 
supplementary  information  will  serve  as 
a  discussion  of  the  changes  to  both  the 
EPA  and  the  Customs  import 
regulations. 

The  Clean  Air  Act  Amendments  of 
1970  (Pub.  L  91-604)  revised  the 
importation  provisions  of  the  Clean  Air 
Act  (42  U.S.C.  1857f-2)  (current  version 
at  42  U.S.C.  7522)  to  prohibit  the 
importation  of  any  motor  vehicle  or 
engine  unless  it  is  covered  by  a 
certificate  of  conformity  with  Federal 
emission  standards  applicable  during 
the  model  year  in  which  it  was  built,  or 
unless  it  is  excluded  from  the  Act  or 
exempted  by  the  Administrator  of  EPA. 
Joint  Customs  and  EPA  regulations 
implementing  the  1970  amendments 
were  published  in  the  Federal  Register 
at  Volume  37,  No.  21  on  Tuesday, 
February  1, 1972.  At  that  time,  the 
Preamble  to  the  EPA  regulations  stated 
that  the  Agency  would  be  studying  the 
“operation  of  the  regulations  on 
importation  of  motor  vehicles  and  motor 
vehicle  engines  with  a  view  to 
improving  the  effectiveness  of  the 
relations  in  preventing  the 
importation  of  vehicles  and  engines 
which  do  not  conform  to  Federal 
emission  standards." 

Experience  gained  since  the  above 
regulations  were  published  indicates 
that  several  regulatory  amendments  are 
needed  in  order  to  improve  the  . 
administrative  efficiency  of  the  program 
and  to  improve  its  effectiveness.  As  a 
result.  Customs  and  the  EPA  are 
proposing  to  amend  the  joint  regulations 
governing  the  importation  of  motor 
vehicles  and  motor  vehicle  engines. 

Modification  and  Testing 

The  present  regulations  allow 
uncertified  motor  vehicles  to  be 
imported  into  the  United  States  under 
the  condition  that  the  importer  post  a 
bond  for  the  full  value  of  the  vehicle 
with  Customs  and  bring  the  vehicle  into 
conformity  with  Federal  emission 
requirements  within  90  days  of  entry. 
Either  of  two  methods  may  be  used  to 
bring  a  vehicle  into  conformity  with 
such  requirements:  modification  or 
testing. 


(A)  Modification 

An  importer  may  bring  a  vehicle  into 
conformity  with  emission  requirements 
through  mechanical  modifications  of  the 
vehicle  to  make  it  identical  in 
construction  to  a  vehicle  covered  by  a 
certificate  of  conformity.  This  option  has 
the  potential  to  mislead  importers  into 
believing  that  modification  is  an  easy 
option  requiring  only  a  few  minor 
adjustments  to  their  foreign  version 
vehicles  to  make  them  identical  to  U.S. 
certified  models. 

As  Federal  emission  standards 
become  stricter,  it  becomes  more 
difficult  and  highly  impractical  to 
attempt  to  convert  an  uncontrolled 
vehicle  to  be  identical  to  a  controlled 
vehicle.  For  example,  for  many  later 
model  year  vehicles  modification 
requires  total  engine  replacement  in 
order  to  bring  the  cars  into  conformity. 
Moficiation  is  nearly  always  expensive. 
Many  times,  the  expenditures  necessary 
to  sufficiently  modify  the  vehicle  exceed 
the  value  of  the  vehicle  at  the  time  of 
importation.  In  addition,  because 
manufacturers  cannot  be  required  to 
inform  EPA  or  the  individual  importer  of 
the  modifications  necessary  to  bring  a 
particular  vehicle  into  conformity, 
importers  often  cannot  obtain  the 
information  necessary  to  bring  their 
vehicles  into  compliance,  without  such 
information,  importers  are  required  to 
test  the  vehicles  as  described  below. 
Otherwise,  they  are  subject  to  the  loss 
of  their  bond  and  the  assessment  of  civil 
penalties  under  the  Act. 

Foreign  salesmen  sometimes  take 
advantage  of  the  availability  of  this 
option  when  selling  the  foreign  models 
to  U.S.  citizens,  since  they  have  no 
incentive  to  inform  the  purchasers  of  the 
expense  involved  in  attempting  to 
import  their  vehicles  into  the  U.S.  As 
long  as  the  vehicle  is  able  to  be 
imported  in  some  way.  U.S.  citizens  will 
continue  to  be  deceived  as  to  the 
hardships  involved.  Even  if  complete 
modification  instructions  are  compiled 
and  the  importer  is  willing  to  have  the 
work  done.  EPA  cannot  frequently 
confirm  that  vehicle  modified  by  a 
.dealer  or  repair  shop  has  been  brought 
into  conformity  with  emission 
requirements.  Differing  qualities  of 
workmanship  and  components  affect  the 
emission  and  durability  characteristics 
of  the  modified  vehicle,  and  there  is  no 
practical  way  for  EPA  to  monitor  dealer 
workmanship. 

(B)  Testing 

The  testing  option  permits  the 
importation  of  an  uncertified  vehicle  if 
the  importer  can  demonstrate  the 
vehicle’s  conformity  with  applicable 
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emissions  standards  by  passing  it 
through  the  full  Federal  Test  Procediue 
(FTP).  There  are  a  very  limited  number 
of  laboratories  in  the  United  States 
capable  of  administering  the  full  FTP 
and  the  importer  must  incur  the  expense 
of  shipping  the  vehicle  to  a  qualified 
laboratory.  _ 

Passing  the  FTP  itself  is  an  expensive 
endeavor  since  an  unmodified  vehicle 
cannot  often  pass  without  expert 
assistnace  in  devising  proper  emission 
modifications.  If  the  vehicle  does  not 
pass  the  test,  the  importer's  investment 
is  wasted.  In  addition,  a  review  of  test 
results  and  documentation  submitted  to 
EPA  by  these  laboratories  shows  that 
many  do  not  perform  the  FTP 
consistently  according  to  the  applicable 
regulations. 

Another  problem  is  created  by  the 
availability  of  this  option  to  importers 
other  than  individuals  importing 
vehicles  for  their  own  use.  Many 
importers  for  resale  are  importing 
nonconforming  vehicles  with  the  object 
of  performing  their  own  modifications, 
testing  the  vehicles,  and  selling  them. 
Because  this  option  imposes  less 
rigorous  testing  requirements  than  does 
EPA’s  certification  program  for  auto 
manufacturers,  this  practice  undermines 
the  certification  requirement  of  the 
Clean  Air  Act,  and  arouses  protest  fit)m 
the  factory  licensed  distributors  for 
manufacturers  participating  in  the 
certification  program. 

(C)  Elimination  of  Modification  and 
Testing  Option 

If  an  importer  cannot  demonstrate 
conformity,  he/she  must  redeliver  the 
vehicle  to  Customs,  export  it  or  destroy 
it.  Alternatively,  Customs  may  assess 
liquidated  damages  against  the  bond 
which  the  importer  posted  upon 
importation.  In  either  case,  an  importer 
may  lose  the  total  investment  in  the 
foreign  vehicle,  as  well  as  any 
additional  expense  incurred  in 
attempting  to  bring  the  vehicle  into 
conformity. 

The  binden  imposed  upon  EPA  and 
Customs  in  administering  both  the 
modification  and  testing  options  is 
substantial.  Each  conditional 
importation  must  be  followed  to  final 
disposition,  i.e.,  demonstration  of 
conformity,  assessment  of  liquidated 
damages,  exportation  or  destruction. 
However,  the  air  quality  benefit 
obtained  form  administering  this 
program  is  minimal  because  there  are 
only  approximately  1400  nonconforming 
vehicles  involved  annually. 

For  these  reasons,  the  proposed 
regulations  would  eliminate  the 
provisions  which  allow  conditional 
importation  of  a  vehicle  pending 


modification  to  make  the  vehicle 
identical  to  one  covered  by  a  certificate 
of  conformity,  or  testing  to  demonstrat 
that  the  vehicle  conforms  with  Federal 
emissions  standards.  That  is,  a  motor 
vehicle  or  motor  vehicle  engine  would 
be  refused  admission  unless  the  vehicle 
or  engine  is  covered  by  a  certificate  of 
conformity  as  orignially  manufactured, 
or  is  excluded  or  exempted  from  the 
Act's  coverage  as  discussed  below. 

Since  promulgation  of  the  regulations 
allowing  conditional  importation  under 
section  203(b)(2]  of  the  Act  was  within 
the  Administrator's  discretion, 
elimination  of  these  options  is  likewise 
within  the  Administrator's  discretion. 

Elimination  of  the  modification  {uid 
testing  optios,  however,  arouses  concern 
over  &e  potential  hardship.  vvMch  may 
be  imposed  upon  individuals  who 
import  personal  use  vehicles  for  the  first 
time.  Without  these  options,  an 
individual  attempting  to  import  a  motor 
vehicle  not  covered  by  a  certificate  of 
conformity  would  have  to  export  or 
destroy  the  vehicle.  Therefore,  EPA  is 
proposing  to  promulgate  a  regulation 
providing  for  a  qualified  exemption  to 
accommodate  these  cases.  Such  an 
exemption  is  authorized  by  section 
203(a)(1)  of  the  Act. 

(D)  The  Proposed  Regulation 

The  proposed  regulation  would 
exempt  finm  the  Act's  coverage  those 
individuals  who  import  nonconforming 
motor  vehicles  or  engines  for  their  own 
personal  use  and  not  for  resale.  The 
exemption  would  only  apply  to  an 
individual  who  has  not  imported  or 
attempted  to  import  a  nonconforming 
vehicle  since  the  effective  date  of  the 
Clean  Air  Act  Amendments  of  1970 
(December  31, 1970).  Therefore,  an 
individual  could  utilize  this  exemption 
only  one  time  at  most  to  import  one 
vehicle  or  engine  not  covered  by  a 
certificate  of  conformity.  Commercial 
importers  would  not  qualify  for  &e 
exemption  nor  could  Aey  import  a 
vehicle  for  an  individual  who  may  have 
qualified  for  the  exemption.  In  addition, 
Aose  who  act  as  agents  in  the  purchase, 
sale  and/or  importation  of  more  than 
one  nonconforming  vehicle  will  not  be 
eligible  for  the  exemption.  Of  course, 
this  does  not  affect  the  authority 
inherent  in  licensed  Customs  brokers  to 
act  as  agents  or  consignees  of  an 
otherwise  eligible  importer. 

Alleviation  of  the  potential  hardship 
imposed  upon  first-time  individual 
importers  of  uncertified  motor  vehicles 
and  more  efficient  use  of  limited  agency 
resources  would  be  accomplished  by 
allowing  importation  under  a  qualified 
exemption.  Therefore,  the  Administrator 
has  determined  that  application  of 
scarce  agency  resources  to  regulation  of 


commercial  importations  by 
manufacturers  and  importers  for  resale 
rather  than  first-time  importations  by 
individuals  would  more  effectively 
accomplish  the  purposes  of  the  Act 

Exclusions  and  Exemptions 

The  second  area  in  which  the  current 
imports  regulations  have  proved 
deficient  is  in  not  providing  sufficient 
control  over  vehicles  in  certain  excluded 
and  exempted  categories  after  their 
importation.  This  has  come  about 
partially,  because  sufficient  restrictions 
relating  to  public  road  usage  have  not 
been  imposed.  For  the  sake  of  clarity, 
each  of  the  excluded  or  exempted 
categories  will  be  discussed  sepmately 
by  comparing  the  current  regulations 
with  the  proposals.  It  should  be  noted 
that  the  qualaified  personal  use 
exemption  discussed  above  would 
obviate  the  need  for  some  of  the  more 
limited  exemptions  described  below. 

(A)  Racing  Vehicles 

Racing  vehicles  are  excluded  from 
coverage  by  the  Act  and  the  imports 
regulations  because  they  are  not  “motor 
vehicles”  as  defined  by  section  216(2)  of 
the  Act.  Currently,  this  exclusion  is 
chosen  by  an  importer  by  simply 
declaring  at  the  time  of  importation  that 
the  vehicle  or  engine  is  being  imported 
for  racing  purposes.  However,  this 
selection  cannot  be  made  based  merely 
upon  the  importer's  intention  to  use  the 
vehicle  for  racing  purposes.  Following  40 
CFR  85.1703,  the  standards  applied  for 
determing  whether  a  vehicle  can  be 
excluded  is  whether  the  vehicle  is 
capable  of  safe,  practical  use  on  public 
roads  and  highways,  or  whether  it  is 
likely  to  be  so  used.  If  the  vehicle,  at  the 
time  of  importation,  is  capable  of,  or 
easily  modified  for.  use  on  public  roads 
and  highways,  or  is  likely  to  be  so  used, 
it  does  not  qualify  as  a  racing  vehicle, 
regardless  of  the  importer's  intention. 
This  is  because  vehicles  with  both  on¬ 
road  and  ofi-road  capabilities  are 
typically  operated  on  the  roads. 

The  Administrator  will  make  vehicle- 
by-vehicle  determinations  based  upon 
the  objective  capability  criteria.  One 
important  factor  that  be  considered 
in  determining  vehicle  status  is  whether 
the  vehicle  may  be  licensed  for 
operation  on  public  roads  and  highways 
in  the  owner's  state  of  residence,  in 
which  case  the  vehicle  will  be 
considered  a  “motor  vehicle”  subject  to 
the  Act.  However,  even  if  a  vehicle  is 
not  licensable  for  operation  on  public 
streets,  it  may  nevertheless  be  a  motor 
vehicle,  and  not  a  racing  vehicle  under 
the  Act.  The  mere  fact  that  a  vehicle  is 
not  licensable  will  not  lead  to  a 
presumption  by  EPA  that  the  vehicle  is  a 
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racing  vehicle.  Only  if  a  vehicle  meets 
the  objective  capability  criteria 
speciHed  at  40  CFR  85.1703  will  it  be 
considered  a  racing  vehicle.  Under 
unusual  circumstances,  it  may  be 
possible  that  a  vehicle  which  may  be 
licensed  exhibits  characteristics  or  has 
been  sufficiently  modified  to  bring  it 
within  the  exclusion  criteria.  The  burden 
of  establishing  that  the  vehicle  may  be 
imported  as  a  racing  vehicle  is  upon  the 
importer,  and  borderline  cases  will  be 
resolved  in  favor  of  categorizing  the 
vehicle  as  a  “motor  vehicle.” 

The  proposed  regulations  will 
continue  to  impose  the  objective  criteria 
specified  in  40  CFR  85.1703  for 
categorizing  vehicles  as  racing  or  motor 
vehicles,  and  will  continue  to  prohibit 
their  use  on  public  roads  and  highways. 
The  proposed  regulations  also  prohibit 
the  registration'Or  licensing  of  a  vehicle 
for  road  use  if  it  is  declared  under  the 
racing  vehicle  category. 

(B)  Display  Vehicles 

The  Administrator  may  exempt 
certain  categories  of  vehicles  from  the 
Act’s  importation  requirements  under 
section  203(b](l]  of  the  Act.  One 
currently  exempted  category  is  for 
vehicles  that  are  to  be  used  solely  for 
display  piuposes.  The  importer  simply 
declares  at  the  time  of  importation  that 
the  vehicle  is  being  imported  solely  for 
purposes  of  display.  However,  sale  or 
operation  on  public  roads  and  highways 
of  a  display  vehicle  is  prohibited.  The 
proposed  amendments  also  prohibit 
registration  and  licensing  for  road  use. 

(C)  Test  Vehicles 

Under  the  ciurent  regulations, 
manufacturers  (which  includes 
importers  for  resale]  and  individuals 
may  request  that  the  Administrator 
grant  an  exemption  for  vehicles  to  be 
used  solely  for  testing  purposes.  The 
proposed  amendments  continue  the 
availability  of  the  testing  exemption  to 
manufacturers  and  individuals. 
However,  the  amendments  impose  the 
requirements  of  40  CFR  85.1705,  85.1708 
and  85.1709  on  all  motor  vehicle  or 
motor  vehicle  engine  importations  for 
test  purposes  by  individuals,  as  well  as 
manufacturers. 

Operation  on,  or  registration  for  use 
on,  public  roads  is  prohibited  unless 
such  use  is  an  integral  part  of  the  test 
and  prior  written  approval  has  been 
granted  by  EPA.  If  such  use  is  integrally 
related  to  the  test  and  an  exemption  has 
been  granted,  the  test  vehicle  may  be 
operated  on,  or  registered  for  use  on, 
public  roads  for  a  period  not  exceeding 
one  year  fi'om  the  date  of  importation. 
The  amendments  eliminate  Ais 


prohibition  if  an  applicable  certificate  of 
conformity  has  been  received. 

(D)  Export  and  National  Security 
Exemptions 

Revisions  are  also  being  proposed  for 
national  security  and  export 
exemptions.  A  national  security 
exemption  would  be  added  to  the 
imports  regulations  in  order  to  achieve 
consistency  with  the  regulations 
governing  Exclusion  ^nd  Exemption  of 
Motor  Vehicles  and  Motor  Vehicle 
Engines  found  at  40  CFR  Part  85. 

Subpart  R.  Both  the  national  security 
exemption  and  the  export  exemption 
would  be  governed  by  the  applicable 
exemption  regulations  found  at  40  CFR 
Part  85,  Subpart  R  and  availability  of 
these  exemptions  would  be  limited  to 
manufacturers.  EPA  anticipates  that  the 
proposed  changes  in  these  areas  would 
clarify  existing  policy  and  would  affect 
very  few  importers. 

(E)  Exemption  for  Repairs  or  Alterations 

The  current  regulations  do  not  allow 
residents  or  nonresidents  to  import 
vehicles  or  engines  for  the  purpose  of 
repairs  or  alterations.  This  is  being 
changed  in  the  proposed  regulations  to 
allow  both  nonresident  and  resident 
owners  of  fleet  vehicles  (such  as 
corporate  owners  of  taxicabs  or  buses] 
to  import  those  vehicles  or  engines  for 
repairs.  The  importation  will  be  limited 
to  the  purpose  oi  repairs  or  alterations. 
Vehicles  imported  for  either  purpose 
may  not  be  registered  or  licensed  in  the 
United  States  for  use  on  public  roads. 
Such  vehicles  may^not  be  sold,  and  must 
be  exported  upon  completion  of  the 
repairs  or  alterations. 

(F)  Diplomatic  and  Foreign  Military 
Exemptions 

The  proposed  regulations  will 
continue  the  exemption  currently 
available  to  diplomatic  personnel  and 
foreign  military  personnel. 
Nonconforming  vehicles  may  not  be  sold 
in  the  United  States. 

(G)  Nonresidents 

The  proposed  regulations  also 
continue  ^e  exemption  available  to 
nonresidents  of  the  United  States.  Such 
individuals  may  import  a  nonconforming 
vehicle  for  personal  use  for  not  more 
than  one  year,  and  the  vehicle  may  not 
be  sold  in  the  United  States. 

(H)  Exemptions  Based  on  Extreme 
Hardship  or  Extraordinary 
Circumstances 

The  current  regulations  prohibit  the 
importation  of  a  motor  vehicle  or  motor 
vehicle  engine  unless  permitted  by  the 
joint  Customs-EPA  regulations.  In  order 


to  accommodate  unforeseen  cases  of 
extreme  hardship  or  extraordinary 
circumstances,  the  proposed  regulations 
provide  for  exemptions  fi'om  the 
importation  prohibition.  An  example  of 
such  a  case  would  be  a  handicapped 
person’s  desire  to  import  a 
nonconforming  motor  vehicle  equipped 
with  special  operator  controls,  when  the 
vehicle  is  essential  to  the  individual’s 
ability  to  transport  himself/herself  and 
when  no  vehicle  containing  similar 
features  is  available  in  a  certified 
configuration.  However,  specific 
approval  for  importation  in  these  cases 
must  be  obtained  from  the 
Administrator  before  importing  vehicles 
otherwise  prohibited  by  the  joint 
Customs-^A  regulations. 

Catalyst  Control  Regulations 

The  current  catalyst  control 
regulations  require  that  a  catalyst- 
equipped  vehicle  which  is  covered  by  a 
certificate  of  conformity  at  the  time  of 
manufacture  and  which  has  been  driven 
outside  the  United  States,  Canada  and 
Mexico  be  entered  imder  bond  to  insure 
replacement  of  its  catalyst,  imless  the 
vehicle  is  included  in  a  catalyst  control 
program  maintained  by  the  vehicle 
manufacturer  or  a  U.S.  Government 
agency.  The  purpose  of  these  regulations 
is  to  insure  the  replacement  of 
contaminated  catalysts  on  vehicles 
which  have  been  driven  extensively  on 
leaded  gas,  which  is  the  only  type  of  gas 
available  in  most  foreign  countries. 

A  vehicle  subject  to  these  regulations 
must  be  entered  under  bond  until  the 
catalyst  has  been  replaced  and  a  release 
has  been  given  by  EPA.  In  order  to 
obtain  a  release,  the  importer  must 
forward  to  EPA  documentary  proof  of 
catalyst  replacement  (e.g.,  a  work  order 
and  parts  receipts  for  required 
maintenance]. 

The  proposed  regulations  will 
eliminate  the  bonding  requirement  for 
those  individuals  who  qualify  for  the 
exemption  described  earlier.  That  is,  an 
individual  importing  a  catalyst-equipped 
vehicle  operated  outside  the  United 
States,  Canada  and  Mexico  will  not  be 
required  to  retrofit  the  catalyst  if  the 
individual  is  importing  the  car  for 
personal  use  and  is  importing  a 
nonconforming  car  for  the  first  time 
since  December  31, 1970. 

EPA  believes  that  sufficient  incentive 
exists  to  encourage  owners  to  retrofit 
catalysts  prior  to  or  immediately 
following  importation.  Many  states  have 
laws  prohibiting  operation  of  vehicles 
with  inoperative  emission  controls.  In 
addition,  many  states  will  have 
inspection/maintenance  programs 
designed  to  test  vehicle  emissions. 
These  tests  will  encourage  vehicle 
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owners  to  maintain  a  properly 
functioning  emission  control  system. 

Many  vehicle  manufacturers  and  U.S. 
Government  agencies  have  catalyst* 
retroHt  programs  currently  in  effect.  EPA 
anticipates  that  these  programs  will 
continue  to  be  offered. 

Record  Keeping  and  Vehicle  Inspection 

Another  problem  associated  with  the 
current  regulations  is  that  they  do  not 
require  record  keeping  and  do  not 
explicitly  authorize  EPA  inspection  of 
either  the  records  of  commercial 
importers,  or  commercially  imported 
vehicles  or  engines.  Without  these 
requirements,  it  is  virtually  impossible 
for  EPA  personnel  to  check  the  veracity 
of  statements  made  regarding  vehicle 
importations.  EPA  is  proposing  new 
regulations  to  require  record  keeping 
and  to  allow  vehicle  inspection  by  EPA 
under  the  authority  of  sections  203,  206, 
208,  and  301  of  the  Act. 

The  proposed  record  keeping 
regulations  would  be  applicable  to  all 
manufactiuers,  including  importers  for 
resale,  but  would  not  be  applicable  to 
individual  importers.  Generally,  a 
manufacturer  would  be  required  to 
establish  and  maintain  records, 
correspondence  and  other  documents 
relating  to  the  purchase,  sale, 
registration  and  importation  of  imported 
motor  vehicles  and  engines.  The 
proposed  regulation  details  which 
speciflc  records  must  be  kept.  Further, 
^A  Enforcement  Officers  are 
authorized  to  inspect  or  copy  these 
records  and.  where  appropriate,  to  seek 
a  warrant  authorizing  the  inspection  or 
coping. 

Ine  proposed  vehicle  inspection 
regulations  would  be  applicable  to 
manufacturers,  including  importers  for 
resale,  but  not  to  individuals.  EPA 
Enforcement  Officers  are  authorized  to 
inspect  both  imported  vehicles  or 
engines  in  the  hands  of  a  manufacturer, 
and  imcertified  vehicles  or  engines 
which  are  in  the  hands  of  a  consignee 
and  which  have  been  conditionally 
admitted  to  the  United  States  pending 
approval  of  an  application  for 
certification. 

EPA  Enforcement  Officers  also  are 
authorized,  where  appropriate,  to  seek  a 
warrant  authorizing  the  inspection.  If 
the  person  who  is  subject  to  such  a 
request  has  transferred  ownership 
interest  in  the  vehicle  or  engine,  he  may 
satisfy  any  inspection  requirements  by 
producing  documentary  evidence 
showing  the  transferee’s  indentity. 

A  manufacturer  would  violate  section 
203  of  the  Act,  and  would  be  subject  to 
the  sanctions  specified  in  sections  204 
and  205  of  the  Act  by  failing  to  maintain 
required  records  and  by  refusing  to 


comply  with  a  request  for  record  or 
vehicle  inspection  unless  a  warrant  or 
court  order  authorizing  the  inspection  is 
required  by  law  and  is  not  presented.  A 
warrant  is  not  required  to  conduct  an 
inspection  of  an  item  in  the  process  of 
entering  the  country  provided  that  the 
item  has  not  passed  from  the  complete 
control  of  U.S.  Customs  officials.  See 
United  States  v.  Ramsey,  431  U.S.  606 
(1977).  Under  these  circumstances,  a 
manufacturer  would  violate  section  203 
of  the  Act  by  refusing  to  permit  a 
warrantless  inspection  of  a  motor 
vehicle  or  any  related  documents 
described  in  40  CFR  85.1509. 

EPA  specifically  invites  comments  on 
ways  that  any  reporting  or  record 
keeping  burdens  associated  with  these 
regulations  might  be  reduced.  Under 
EPA’s  new  “sunset”  policy  for  reporting 
requirements  in  regulations,  the 
reporting  requirements  in  this  regulation 
will  automatically  expire  five  years  from 
the  date  of  promulgation,  unless  EPA 
take  affirmative  action  to  extend  them. 
To  accomplish  this,  a  provision 
automatically  terminating  the  reporting 
requirements  at  that  time  will  be 
included  in  the  text  of  the  final 
regulation. 

Miscellaneous  Changes 

Besides  the  above  changes,  the 
proposed  regulations  also  include 
various  technical  changes  which  serve 
to  clarify  the  language  and  organization 
of  the  regulations.  Because  these 
changes  are  numerous  and  make  no 
substantive  changes  in  the  operation  of 
the  regulations,  supplementary 
information  regarding  these  changes  is 
not  considered  appropriate. 

Environmental  Impact 

As  previously  stated,  the  Agency 
expects  no  adverse  enviroiunental 
impact  as  a  result  of  these  regulations. 
No  voluntary  environmental  impact 
statement  (EIS)  has  been  prepared 
pursuant  to  EPA  guidelines  set  forth  in 
39  FR  37419. 

Evaluation  Plan 

EPA  intends  to  review  the 
effectiveness  and  need  for  continuation 
of  the  provisions  contained  in  this  action 
no  more  than  five  years  after  initial 
implementation  of  the  final  regulation. 

Note.— The  Environmental  Protection 
Agency  has  determined  that  this  document 
does  not  constitute  a  “significant”  regulation 
requiring  the  preparation  of  a  Regulatory 
Analysis  under  ^ecutive  Order  12044. 


Dated:  May  1, 1980. 

Douglas  M.  Costle, 

Administrator. 

Accordingly,  it  is  proposed  that  40 
CFR  Part  85,  Subpart  P  be  amended  by 
revising  as  follows: 

Subpart  P— Importation  of  Motor 
Vehicles  and  Motor  Vehicle  Engines 

Sec. 

85.1501  Applicability. 

85.1502  Definitions. 

85.1503  Export  exemptions. 

85.1504  Qualified  exemption  for  first-time 
importations  by  individuals. 

85.1505  Display,  testing  and  racing 
exemptions. 

85.1506  National  security  exemptions. 

85.1507  Admission  pending  certification. 
85.1506  Exemption  for  repairs  or  alterations. 

85.1509  Maintenance  and  inspection  of 
records. 

85.1510  Inspection  of  imported  motor 
vehicles  and  engines. 

85.1511  Prohibited  acts;  penalties. 

Authority:  Secs.  203, 206,  208  and  301(a), 
Clean  Air  Act,  as  amended  (42  U.S.C.  752^ 
7525,  7542  and  7601(a),  formerly  42  U.S.C. 
1857f-2, 1857f-5, 1857f-e  and  1857g(a))  unless 
otherwise  noted. 

Subpart  P— Importation  of  Motor 
Vehicles  and  Motor  Vehicle  Engines 

$85.1501  Applicability. 

(a)  This  subpart  is  applicable  to  new 
motor  vehicles  and  new  motor  vehicle 
engines  which  are  offered  for 
importation  or  imported  into  the  United 
States. 

(b)  Regulations  prescribing  further 
procedures  for  importation  of  motor 
vehicles  and  motor  vehicle  engines  into 
the  United  States  are  set  forth  at  19  CFR 
12.73. 

$85.1502  Definitions. 

As  used  in  this  subpart,  all  terms  not 
defined  herein  have  the  meanings  given 
them  in  19  CFR  12.73,  in  the  Clean  Air 
Act.  as  amended,  and  elsewhere  in  Parts 
85  and  86  of  this  chapter. 

(1)  Act  The  Clean  Air  Act,  as 
amended  (42  U.S.C.  7401  et  seq.) 

(2)  Manufacturer.  The  definition  set 
forth  in  section  216(1)  of  the  Act  is 
adopted,  so  that  the  term  includes  any 
person  importing  new  motor  vehicles  or 
new  motor  vehicle  engines  for  resale  or 
anyone  acting  for  and  under  the  control 
of  any  such  person  in  connection  with 
the  distribution  of  new  motor  vehicles  or 
new  motor  vehicle  engines. 

(3)  Non-resident.  The  definition  at  19 
Cro  148.2  is  adopted. 

(4)  United  States.  United  States 
includes  the  Customs  territory  of  the 
United  States  as  defined  in  19  U.S.C. 
1202,  and  the  Virgin  Islands,  Guam, 
American  Samoa  and  the 
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Commonwealth  of  the  Northern  Mariana 
Islands. 

§  85.1503  Export  exemptions. 

(a)  Export  exemptions  are  subject  to 
the  regulations  found  at  40  CFR  85.1704 
and  85.1707. 

(b)  Motor  vehicles  and  motor  vehicle 
engines  may  be  imported  under  an 
export  exemption  by  a  person  engaged 
in  the  manufacturing  or  assembling  of 
new  motor  vehicles  or  new  motor 
vehicle  engines.  A  person  who  is  not  so 
engaged  may  not  import  under  an  export 
exemption. 

§  85.1 504  Qualified  exemption  for  first* 
time  Importations  by  individuais. 

(a)  Any  importer,  consignee  or  vehicle 
owner  who  is  not  a  manufacturer  may 
import  one  motor  vehicle  or  motor 
vehicle  engine  not  covered  by  a 
certificate  of  conformity  if  both  of  thd' 
following  criteria  are  met: 

(1)  The  importer,  consignee  or  vehicle 
owner  is  importing  or  attempting  to 
import  a  nonconforming  motor  vehicle 
or  motor  vehicle  engine  for  the  first  time 
since  December  31, 1970,  and 

(2)  The  importer,  consignee  or  vehicle 
owner  is  importing  the  motor  vehicle  or 
motor  vehicle  engine  solely  for  personal 
use  and  not  for  resale. 

§  85.1505  Display,  testing  and  racing 
exemptions. 

(a)  Display  vehicles  or  engines  may  be 
imported  by  any  person.  Display 
vehicles  or  engines  may  not  be  sold  in 
the  United  States  and  may  not  be 
registered  or  licensed  for  use  on,  or 
operated  on,  public  roads  or  highways 
in  the  United  States. 

(b)  Test  vehicles  or  engines  may  be 
imported  by  any  person  who  is  able  to 
satisfy  the  requirements  of  the 
regulations  found  at  40  CFR  85.1705  and 
85.1708.  Test  vehicles  or  engines  may  be 
operated  on,  and  registered  for  use  on, 
public  roads  or  highways  for  a  period 
not  exceeding  one  year  firom  the  date  of 
importation  provided  that  the  operation 
is  an  integral  part  of  the  test  and  prior 
written  approval  has  been  obtained 
from  the  Administrator. 

(c)  Racing  vehicles  may  be  imported 
by  any  person  provided  the  vehicles 
meet  one  or  more  of  the  exclusion 
criteria  specified  in  40  CFR  85.1703. 
Racing  vehicles  may  not  be  registered  or 
licensed  for  use  on,  or  operated  on, 
public  roads  and  highways  in  the  United 
States. 

§  85. 1 506  National  security  exemptions. 

(a)  National  security  exemptions  are 
subject  to  the  regulations  found  at  40 
CFR  85.1706. 

(b)  Motor  vehicles  and  motor  vehicle 
engines  may  be  imported  under  this 


section  by  a  person  who  is  a 
manufacturer.  A  person  who  is  not  a 
manufacturer  may  not  import  under  a 
national  security  exemption. 

§  85.1507  Admission  pending  certification. 

(a]  A  motor  vehicle  or  motor  vehicle 
engine  offered  for  importation  or 
imported  imder  19  CiTO  12.73(b)(5](viii) 
imder  a  declaration  that  it  is  one  of  a 
class  of  vehicles  or  engines  represented 
by  test  vehicles  or  engines  for  which  an 
application  for  a  certificate  of 
conformity  with  Federal  motor  vehicle 
emission  standards  is  pending  before 
the  Administrator,  may  be  admitted  into 
the  United  States,  but  shall  be 
considered  an  illegal  importation  in 
violation  of  section  203(a)(1)  of  the  Act 
unless: 

(1)  Not  later  than  5  days  following 
adjmission,  the  importer  or  consignee 
has  submitted  to  Ae  Administrator  a 
written  request  that  the  subject  vehicles 
or  engines  be  permitted  admission 
pending  certification  of  the  test  vehicle 
or  engine  which  represents  the  class  of 
vehicles  or  engines  to  which  the  subject 
vehicles  or  engines  belong,  which 
request  shall  contain  the  following: 

(1)  Identification  of  the  test  vehicles  or 
engines; 

(ii)  Identification  of  the  place  where 
the  subject  vehicles  or  engines  will  be 
stored  while  the  application  for 
certification  is  pending  before  the 
Administrator.  The  vehicles  or  engines 
may  not  be  stored  on  the  premises  of.  or 
be  subject  to  access  by.  or  control  of.  a 
dealer. 

(iii)  An  acknowledgement  of 
responsibility  for  custody  of  the  vehicles 
or  engines  while  certification  is  pending; 

(2)  The  importer  or  consignee  permits 
EPA  Enforcement  Officers  to  conduct 
inspection  which  are  authorized  by  40 
CFR  85.1509  and  85.1510  and,  where 
required  by  law,  by  a  warrant  or  court 
order;  and 

(3)  The  Administrator  issues  a  written 
determination  stating  that  the  vehicles 
or  engines  are  covered  by  a  certificate  of 
conformity. 

(b)  Admission  under  this  section  is 
available  only  to  manufacturers.  A 
person  who  is  not  a  manufacturer  may 
not  be  granted  admission  under  this 
section. 

(c)  A  motor  vehicle  or  engine  admitted 
under  this  section  shall  be  stored  and 
may  not  be  sold,  offered  for  sale, 
introduced  or  delivered  for  introduction 
into  commerce  until  the  Administrator 
issues  a  written  determination  stating 
that  the  vehicles  or  engines  £ire  covered 
by  a  certificate  of  conformity.  Failure  to 
comply  with  this  regulation  is  a 
violation  of  section  203(a)(1)  of  the  Act. 


§  85.1508  Exemption  for  repairs  or 
alterations. 

Owners  of  fleet  vehicles  or  engines 
may  import  such  vehicles  or  engines 
solely  for  purposes  of  repairs  or 
alterations.  Such  vehicles  or  engines 
may  not  be  registered  or  licensed  in  the 
United  States  for  use  on  public  roads 
and  highways.  They  may  not  be  sold  in 
the  United  States  and  must  be  exported 
upon  completion  of  the  repairs  or 
alterations. 

§  85.1509  Maintenanca  and  Inapection  of 
racorda. 

(a)  The  manufacturer  of  a  motor 
vehicle  or  motor  vehicle  engine  subject 
to  any  of  the  regulations  in  this  subpart 
shall  establish,  maintain  and  retain  for 
three  years  from  the  date  of  entry 
adequately  organized  and  indexed 
records,  correspondence  and  other 
doctunents  relating  to  the  purchase,  sale, 
registration  and  importation  of  motor 
vehicles  and  engines,  including  but  not 
limited  to: 

(1)  The  declaration  required  by  19 
CFR  12.73;  and 

(2)  Any  documents  or  other  written 
information  required  by  a  Federal  state 
or  local  government  agency  to  be 
submitted  or  retained  in  conjunction 
with  the  importation,  registration  or 
titling  of  motor  vehicles  or  motor  vehicle 
engines;  and 

(3)  All  bills  of  sale,  invoices,  purchase 
agreements,  purchase  orders,  principal- 
agent  agreements  and  correspondence 
among  the  importer,  the  purchaser,  and 
the  seller,  of  each  vehicle  or  engine,  and 
any  agents  of  the  above  parties;  and 

(4)  All  shipping  documents. 

(b)  In  order  to  allow  the  Administrator 
to  determine  whether  a  manufacturer  is 
complying  with  the  provisions  of  this 
subpart,  duly  designated  EPA 
Enforcement  Officers  are  authorized  to 
inspect  and  copy  at  reasonable  times, 
and  upon  presentation  of  appropriate 
credentials,  the  records, 
correspondence,  and  other  documents 
described  in  this  section. 

.  (c)  The  duly  designated  Enforcement 
Officers  are  authorized  to  proceed  ex 
parte  to  seek  warrants  authorizing  the 
inspection  or  copying  of  these  materials 
whether  or  not  the  Enforcement  Officers 
first  attempted  to  seek  permission  fi*om 
the  custodian  of  the  materials  to  inspect 
or  copy  those  materials. 

(d)  Unless  otherwise  specified  in 
§  85.1511,  it  is  not  a  violation  of  the  Act 
for  any  person  to  refuse  to  permit  duly 
designated  EPA  Enforcement  Officers  to 
conduct  inspection  and  copying 
activities  as  authorized  by  ffiis  section 
without  any  authorizing  warrant  or 
court  order. 
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§  85.1510  Inspection  of  Imported  motor 
vehicles  and  engines. 

(a)  In  order  to  allow  the  Administrator 
to  determine  whether  a  manufacturer  or 
consignee  is  complying  with  the 
provisions  of  this  subpart,  duly 
designated  EPA  Officers  are  authorized 
to  inspect  at  reasonable  times,  and  upon 
presentation  of  appropriate  credentials, 
motor  vehicles  and  motor  vehicle 
engines: 

(1)  in  the  hands  of  a  manufacturer  and 
imported  under  19  CFR  12.73  and  40  CFR 
Part  85,  Subpart  P  by  a  manufacturer,  or 

(2)  in  the  hands  of  a  consignee  and 
admitted  into  the  United  States  under 
§  85.1507. 

(b)  The  duly  designated  Enforcement 
Officers  are  authorized  to  proceed  ex 
parte  to  seek  warrants  authorizing  the 
inspection  of  the  motor  vehicles  or 
motor  vehicle  engines  described  in 
paragraph  (a)  of  this  section  whether  or 
not  the  Enforcement.Officers  first 
attempted  to  seek  permission  fi-om  the 
manufacturer  or  consignee  to  inspect 
these  motor  vehicles  or  motor  vehicle 
engines. 

(c)  Unless  otherwise  specified  in 

§  ^.1511,  it  is  not  a  violation  of  the  Act 
for  any  person  to  refuse  to  permit  duly 
designated  EPA  Enforcement  Officers  to 
conduct  inspection  activities  as 
authorized  by  this  section  without  an 
authorizing  warrant  or  court  order. 

(d)  A  person  who  is  subject  to  a 
request  for  inspection  under  this  section 
and  who  no  longer  retains  any  legal  or 
equitable  interest  in  the  vehicle  or 
engine  for  which  inspection  is  requested, 
may  comply  with  this  section  by 
presenting  to  the  EPA  Enforcement 
Officers  documentary  evidence  showing 
the  identity  of  the  party  to  whom  the 
importer  or  consignee  transferred  his 
legal  or  equitable  interest  in  the  subject 
vehicle  or  engine. 

§  85.151 1  Prohibited  acts;  penalties. 

(a)  The  importation  of  a  motor  vehicle 
or  motor  vehicle  engine  other  than  in 
accordance  with  this  Subpart  and  the 
entry  regulations  of  the  U.S.  Customs 
Service  at  19  CFR  12.73  is  prohibited, 
unless  the  Administrator  grcmts  a 
specific  exemption  based  on  extreme 
hardship  or  extraordinary 
circumstances. 

(b)  A  manufacturer  violates  section 
203(a)(2]  of  the  Act  and  is  subject  to  a 

.  civil  suit  under  sections  204  and  205  of 
the  Act:  * 

(1)  By  failing  to  permit  EPA 
Enforcement  Officers  to  conduct 
inspections  and  copying  activities 
authorized  in  section  85.1509  of  this 
Subpart  when  the  inspections  and 
copying  activities: 


(1)  Are  authorized  by  a  warrant  or 
court  order  presented  to  the  custodian  of 
the  records,  correspondence,  or  other 
documents  at  issue;  or 

(ii)  Are  not  required  by  law  to  be 
authorized  in  a- warrant;  or 

(2)  By  failing  to  permit  EPA 
Eiiforcement  Officers  to  conduct 
inspections  authorized  in  §  85.1510, 
other  than  inspections  of  motor  vehicles 
or  motor  vehicle  engines  admitted  into 
the  United  States  under  S  85.1507,  when 
the  inspections: 

(i)  Are  authorized  by  a  warrant  or 
court  order  presented  to  the 
manufacturer  or  consignee;  or 

(ii)  Are  not  required  by  law  to  be 
authorized  in  a  warrant. 

(c)  A  manufacturer  of  motor  vehicles 
or  motor  vehicle  engines  admitted  into 
the  United  States  under  §  85.1507 
violates  section  203(a)(1)  of  the  Act  and 
is  subject  to  a  civil  suit  under  section 
204  and  205  of  the  Act: 

(1)  By  failing  to  permit  EPA 
Enforcement  Officers  to  conduct 
inspection  and  copying  activities 
auffiorized  in  $  85.1509;  or 

(2)  By  failing  to  permit  EPA 
Enforcement  Officers  to  conduct 
inspections  authorized  in  §  85.1510. 

(Sec.  203, 206, 208  and  301(a),  Clean  Air  Act, 
as  amended  (42  U.S.C.  75^  7525, 7542  and 
7601(a),  formerly  42  U.S.C.  1857f-2. 1857f-5. 
1857f-6  and  1857g(a))  unless  otherwise 
noted). 
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BILUNQ  CODE  6560-01-M 

DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  12 

Proposed  Changes  to  the  Customs 
Regulations  Relating  to  the 
importation  of  Motor  Vehicles  and 
Motor  Vehicle  Engines  Under  the 
Clean  Air  Act 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
action:  Proposed  rule. 

summary:  This  document  proposes  to 
amend  §  12.73,  Customs  Regulations, 
relating  to  the  importation  of  motor 
vehicles  and  motor  vehicle  engines 
imder  the  Clean  Air  Act.  Although 
§  12.73  currently  provides  a  deterrent  to 
the  importation  of  motor  vehicles  and 
motor  vehicle  engines  which  do  not 
conform  to  Federal  emission  standards. 
Customs  and  the  Environmental 
Protection  Agency  have  identified 
shortcomings  in  several  areas.  The 
proposed  rule,  which  is  not  considered 
to  be  significant,  is  intended  to  improve 


Customs  administrative  and 
enforcement  efficiency  and  the 
efiectiveness  of  the  regulations. 
dates:  Comments  must  be  received  on 
or  before  September  19, 1980. 

ADDRESS:  Comments  (preferably  in 
triplicate)  should  be  addressed  to  the 
Commissioner  of  Customs,  Attention: 
Regulations  and  Research  Division,  U.S. 
Customs  Service,  1301  Constitution 
Avenue,  NW.,  Room  2335,  Washington, 
D.C.  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harrison  C.  Feese,  Entry,  Examination 
and  Liquidation  Branch,  U.S.  Customs 
Service,  1301  Constitution  Avenue,  NW., 
Washington.  D.C.  20229  (202-566-8651). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  202  of  the  Clean  Air 
Act,  as  amended  (42  U.S.C.  7521, 
formerly  42  U.S.C.  1857f-l)  (“the  Act”), 
the  Department  of  Health,  ^ucation, 
and  Welfare  and  the  Environmental 
Protection  Agency  (“EPA”)  have 
promulgated  regulations  in  40  CFR  Parts 
85  and  86  which  prescribe  standards  for 
the  control  of  emissions  from  certain 
motor  vehicles  and  motor  vehicle 
engines.  The  importation  into  the  United 
States  of  a  vehicle  or  engine 
manufactured  after  the  effective  date  of 
an  emission  control  standard  applicable 
to  the  vehicle  or  engine  (or  which  would 
have  been  applicable  had  the  vehicle  or 
engine  been  manufactured  for 
importation  into  the  United  States)  is 
prohibited  by  the  Act  unless  the  vehicle 
or  engine  is  covered  by  a  certificate  of 
conformity  with  applicable  standards  or 
is  exempted  by  the  Administrator.  EPA. 

In  conjunction  with  EPA,  Customs 
enforces  those  laws  and  regulations 
applicable  to  emission  controls  for 
imported  vehicles  and  engines. 
Regulations  relating  to  those 
importations  are  found  in  §  12.73, 
Customs  Regulations  (19  CFR  12.73),  and 
in  the  EPA  regulations  at  40  CFR  P^  85, 
Subpart  P.  EPA  is  proposing  several 
major  changes  in  its  regulations.  An 
extensive  discussion  of  the  reasons  for, 
and  the  anticipated  effects  of,  those 
changes  is  found  elsewhere  in  this  issue 
of  the  Federal  Register  in  the  preamble 
to  the  proposed  revision  of  the  EPA 
regulations.  If  adopted,  the  revision  to 
the  EPA  regulations  would  require 
corresponding  changes  to  §  12.73, 
Customs  Regulations. 

If  a  vehicle  or  engine  now  fails  to 
comply  with  emission  standaurds,  an 
importer  may  post  a  bond  with  Customs 
and  bring  the  vehicle  or  engine  into 
conformity  within  90  days  of  entry.  This 
procedure  has  misled  some  importers 
into  believing  that  modification  is  an 
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easy  option.  Likewise,  although  an 
importer  may  post  a  bond  and  enter  a 
vehicle  or  engine  to  attempt  to 
demonstrate  that  it  conforms  by 
subjecting  it  to  the  full  Federal  test 
procedure,  in  some  cases  this  is 
expensive  and  impracticable. 

A  substantial  burden  is  imposed  upon 
Customs  and  EPA  resources  in 
administering  and  enforcing  present 
procedures.  To  alleviate  this  burden,  the 
proposed  regulations  would  eliminate 
the  provisions  currently  found  in 
§  12.73(c)  allowing  conditional 
importation  under  bond.  Further, 
because  of  potential  hardships,  the 
proposed  regulations  would  not  apply  to 
an  individual  who  has  not  imported  or 
attempted  to  import  a  nonconforming 
vehicle  or  engine  since  December  31, 
1970,  the  effective  date  of  the  Clean  Air 
Act  Amendments  of  1970,  and  who 
wishes  to  import  a  vehicle  or  engine  for 
personal  use  and  not  for  resale.  The 
individual  could  utilize  this  exemption 
only  once. 

Very  limited  exemptions  for  national 
security  and  repairs  or  alterations  would 
be  added,  and  other  exclusions  and 
exemption  in  §  12.73  would  be 
strengthened  or  clarified. 

Authority 

The  authority  for  the  proposed 
amendment  is  R.S.  251,  as  amended, 
section  484,  46  Stat.  722,  as  amended, 
759,  section  203,  79  Stat.  993,  as 
amended;  19  U.S.C.  66, 1484, 1624,  42 
U.S.C.  7522,  7601  (formerly  42  U.S.C. 
1857f-2, 1857g). 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
the  Commissioner  of  Customs. 
Comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
§  103.8(b),  Customs  Regulations  (19  CFR 
103.8(b],  during  regular  business  hours 
at  the  Regulations  and  Research 
Division,  Room  2335,  Headquarters,  U.S. 
Customs  Service,  1301  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20229. 

Inapplicability  of  E.0. 12044 

This  document  is  not  subject  to  the 
Treasury  Department  directive  of 
November  6, 1978  (43  FR  52120), 
implementing  E.0. 12044,  “Improving 
Government  Regulations”,  because  the 
proposal  was  in  process  before  May  22, 
1978,  the  effective  date  of  the  directive. 

Drafting  Information 

The  principal  author  of  this  document 
was  Shannon  McCarthy,  Regulations 
and  Reseeirch  Division,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 


Service.  However,  personnel  ft’om  other 
Customs  offices  and  EPA  participated  in 
its  development. 

Proposed  Amendment 

PART  12— SPECIAL  CLASSES  OF 
MERCHANDISE 

It  is  proposed  to  amend  §  12.73, 
Customs  Regulations  (19  CFR  12.73),  to 
read  as  follows: 

Entry  of  Motor  Vehicles  and  Motor 
Vehicle  Engines  Under  The  Clean  Air 
Act,  As  Amended 

§  12.73  Federal  motor  vehicle  air  pollution 
control. 

(a)  Standards  prescribed  by  the 
Department  of  Health,  Education,  and 
Welfare  or  the  Environmental 
Protection  Agency.  (1)  Certain  new 
motor  vehicles  and  new  motor  vehicle 
engines  are  subject  to  emission 
standards  prescribed  by  the  Department 
of  Health,  Education,  and  Welfare 
("HEW”)  or  the  Environmental 
Protection  Agency  (“EPA”)  under 
section  202  of  the  Clean  Air  Act  (42 
U.S.C.  7551,  formerly  42  U.S.C.  1857f-l), 
as  set  forth  in  40  CFR  Parts  85  and  86. 
EPA  regulations  prescribing  procedures 
for  the  importation  of  motor  vehicles 
and  motor  vehicle  engines  are  found  at 
40  CFR  Part  85,  Subpart  P. 

(2)  For  purposes  of  this  section, 

"motor  vehicle”  means  any  self- 
propelled  vehicle  designed  for 
transporting  persons  or  property  on  a 
street  or  a  highway.  “New  motor 
vehicle”  or  “new  motor  vehicle  engine" 
means  a  motor  vehicle  or  motor  vehicle 
engine  manufactured  after  the  effective 
date  of  a  regulation  issued  imder  section 
202  of  the  Act  which  is  applicable  to  the 
vehicle  or  engine  if  the  vehicle  or  engine 
is  manufactured  for  importation  into  the 
United  States,  or  which  would  have 
been  applicable  had  the  vehicle  or 
engine  been  manufactured  for 
importation  into  the  United  States. 

(b)  Requirements  for  entry  and 
release.  (1)  Each  motor  vehicle  or  motor 
vehicle  engine  offered  for  importation 
into  the  customs  territory  of  the  United 
States  or  the  U.S.  Virgin  Islands  will  be 
refused  entry  and  will  not  be  released 
from  Customs  custody  imless  there  is 
filed  witht  he  entry  a  declaration,  in 
dupliate,  signed  by  the  importer  or 
consignee,  which  declares  or  affirms  one 
of  the  following: 

(i)  The  motor  vehicle  or  motor  vehicle 
engine  conforms  to  all  applicable 
Federal  motor  vehicle  emission 
standards  because  either — 

(A)  The  1968, 1969,  or  1970  model  year 
motor  vehicle  or  motor  vehicle  engine  is 
covered  by  a  certificate  of  conformity 
with  Federal  motor  vehicle  emission 


standards,  was  originally  manufactured 
in  conformity  with  EPA  or  HEW 
regulations,  and  has  affixed  a 
certification  label  relating  to  safety 
standards,  in  accordance  with  section 
114  of  Pub.  L.  89-563  (15  U.S.C.  1403), 
regulations  issued  thereimder  by  the 
Secretary  of  Transportation  (49  CFR 
Parts  555,  567,  568,  and  571),  and  the 
regulations  in  §  12.80(b)(l)(ii);  or 

(B)  The  1971  or  later  model  year  motor 
vehicle  or  motor  vehicle  engine  is 
covered  by  a  certificate  of  conformity 
with  Federal  motor  vehicle  emission 
standards,  was  originally  manufactured 
in  conformity  with  EPA  regulations,  and 
is  tagged  or  labeled  by  the  manufacturer 
in  accordance  with  40  CFR  Parts  85  and 
86. 

(ii)  The  motor  vehicle  or  motor  vehicle 
engine  is  intended  solely  for  export,  and 
both  the  vehicle  or  engine  and  its 
container  bear  a  label  or  tag  indicating 
that  it  is  intended  solely  for  export  (see 
40  CFR  85.1503  and  85.1707). 

(iii)  The  importer  or  consignee  is  a 
nonresident  of  the  United  States,  is 
importing  the  motor  vehicle  or  motor 
vehicle  engine  solely  for  personal  use 
for  a  period  not  exceeding  one  year  fi'om 
the  date  of  entry,  and  the  vehicle  or 
engine  will  not  be  sold  in  the  United 
States. 

(iv)  The  importer,  consignee  or  motor 
vehicle  owner  is  entitled  to  an 
exemption  as  an  individual  (not  a 
manufacturer  or  importer  for  resale] 
importing  one  motor  vehicle  or  motor 
vehicle  engine  not  covered  by  a 
certificate  of  conformity  if  both  of  the 
following  criteria  are  met: 

(A)  The  individual  is  importing  or 
attempting  to  import  one  nonconforming 
motor  vehicle  or  motor  vehicle  engine 
for  the  first  time  since  December  31, 

1970,  and 

(B)  The  individual  is  importing  the 
motor  vehicle  or  motor  engine  solely  for 
personal  use  and  not  for  resale  in  the 
United  States. 

(v)  The  importer  or  consignee — 

(A)  Is  a  member  of  the  armed  forces  of 
a  foreign  coimtry  on  assignment  in  the 
United  States;  a  member  of  the 
Secretariat  of  a  public  international 
organization  so  designated  under  the 
International  Organizations  Immunities 
Act  (22  U.S.C.  288],  as  listed  in  §  148.87 
of  this  chapter,  on  assignment  in  the 
United  States;  or  a  member  of  the 
personnel  of  a  foreign  government  on 
assignment  in  the  United  States  who  is 
witlfin  the  class  of  person  for  whom  free 
entry  of  vehicles  has  been  authorized  by 
the  Department  of  State; 

(B)  Is  importing  the  motor  vehicle  or 
motor  vehicle  engine  for  purposes  other 
than  resale;  and 
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(C)  A  copy  of  his  ofncial  orders,  if 
any,  is  attached  to  the  declaration  (or,  if 
a  qualifying  member  of  the  personnel  of 
a  foreign  government  on  assignment  in 
the  United  States,  the  name  of  the 
embassy  to  which  he  is  accredited  is 
stated  on  the  declaration). 

(vi)  The  motor  vehicle  is  a  racing 
vehicle  which  meets  one  or  more  of  the 
exclusion  criteria  foimd  at  40  CFR 
85.1703(a),  and  the  vehicle  will  not  be 
registered  or  licensed  for  use  on,  or 
operated  on,  public  roads  or  highways 
in  the  United  States  (see  40  CFR 
85.1505(c)). 

(vii)  The  mdtor  vehicle  or  motor 
vehicle  engine  is  one  of  a  class  of 
vehicles  or  engines  for  which  an 
application  for  a  certihcate  of 
conformity  is  pending  before  the 
Administrator,  EPA  (see  40  CFR 
85.1507). 

(viii)  The  motor  vehicle  or  motor 
vehicle  engine  is  being  imported  solely 
for  one  of  the  following  purposes, 
subject  to  the  conditions  stated  after 
each: 

(A)  Display,  and  will  not  be  sold, 
registered  or  licensed  for  use  on,  or 
operated  on,  public  roads  or  highways 
in  the  United  States  (see  40  CFR 
85.1505(a)). 

(B)  Testing  for  a  period  not  exceecling 
one  year  from  the  date  of  importation, 
and  will  not  be  sold,  registered  or 
licensed  for  use  on,  or  operated  on, 
public  roads  or  highways  in  the  United 
States  unless  such  an  activity  is  an 
integral  part  of  the  test  and  prior  written 
approval  has  been  obtained  from  the 
Administrator,  EPA  (see  40  CFR 
85.1505(b),  85.1705,  85.1708). 

(C)  Repairs,  or  alterations,  and  will 
not  be  sold,  registered  or  licensed  for 
use  on.  or  operated  on,  public  roads  or 
highways  in  the  United  States  (see  40 
CFR  85.1508). 

(D)  National  security  (see  40  CFR 
85.1506,  85.1702(a)(2),  85.1706). 

(ix)  The  motor  vehicle  or  motor 
vehicle  engine  was  manufactured  on  a 
date  when  no  applicable  standards  were 
in  force.  This  declaration  category  may 
be  used  for  the  following: 

(A)  motor  vehicles  manufactiued 
before  the  1968  model  year. 

(B)  Non-chassis  mounted  engines  to 
be  used  in  the  light-duty  vehicles  or 
light-duty  trucks  (see  40  CFR  86.077-2 
and  86.079-2). 

(C)  Engines  manufactured  before 
January  1, 1970,  for  use  in  heavy-duty 
vehicles  (see  40  CFR  86.077-2  and 
86.089-2). 

(D)  Diesel-fueled  light-duty  vehicles  or 
li^t-duty  trucks  manufactiued  before 
the  1975  model  year. 


(E)  Light-duty  vehicles  or  light-duty 
trucks  originally  manufactured  to  run  on 
a  fuel  other  than  gasoline  or  diesel  fuel. 

(F)  Motorcycles  manufactured  before 
January  1, 1978  (see  CFR  86.401-78  and 
86.402-78). 

(2)  Each  declaration  filed  under 
paragraph  (b)(1)  of  this  section  shall 
include  the  name  and  address  in  the 
United  States  of  the  importer  and  the 
consignee,  the  date,  port  of  entry,  entry 
number  (if  applicable),  make,  model, 
and  model  year  of  the  motor  vehicle  or 
motor  vehicle  engine,  and  the  complete 
vehicle  identification  number  of  the 
motor  vehicle,  or  the  serial  number  of 
the  motor  vehicle  engine  (if  not  chassis 
mounted). 

(c)  Waiver  of  declaration 
requirements.  The  requirement  that  a 
declaration  be  filed  under  paragraph  (b) 
of  this  section  as  a  condition  to  the 
introduction  of  a  motor  vehicle  or  motor 
vehicle  engine  into  the  customs  territory 
of  the  United  States  or  the  U.S.  Virgin 
Islands  may  be  waived  by  the  district 
director  for  a  nonresident  regularly 
entering  the  United  States  by  a  motor 
vehicle  at  the  Canadian  or  Mexican 
border  who  has  received  from  the 
district  director  an  appropriate  means  of 
identification,  which  has  been  affixed  to 
the  vehicle. 

(d)  Motor  vehicles  or  motor  vehicle 
engines  denied  entry.  If  a  motor  vehicle 
or  motor  vehicle  engine  is  denied  entry 
under  the  provisions  of  paragraph  (b)  of 
this  section,  the  district  director  shall 
refuse  to  release  the  motor  vehicle  or 
motor  vehicle  engine  for  entry  into  the 
customs  territory  of  the  United  States  or 
the  U.S.  Virgin  Islands  and  shall  give 
notice  of  refusal  to  the  importer  or 
consignee. 

(e)  Detention  and  disposition  of  motor 
vehicle  or  motor  vehicles  engines 
denied  entry — (1)  Detention  by  district 
director.  A  motor  vehicle  or  motor 
vehicle  engine  denied  entry  under 
paragraph  (d)  of  this  section  shall  be 
detained  by  the  district  director  at  the 
risk  and  expense  of  the  importer  or 
consignee  until  the  completed 
declaration  is  filed  or  other  disposition 
is  ordered  by  the  Administrator,  EPA. 
The  vehicle  or  engine  may  be  detained 
for  a  period  not  to  exceed  30  days  after 
entry,  or  for  a  period  not  to  exceed  60 
days  after  enta^,  if  additional  time  is 
granted  by  the  district  director.  An 
importer,  consignee,  owner  or  agent 
requesting  an  extension  of  the  30-day 
period  shall  file  an  application  with  the 
district  director  at  the  port  of  entry. 

(2)  Disposition.  A  motor  vehicle  or 
motor  vehicle  engine  denied  entry  under 
paragraph  (d)  of  this  section  which  is 
not  disposed  of  by  order  of  the 
Administrator.  EPA  shall  be  disposed  of 


under  applicable  Customs  laws  and 
regulations.  However,  Customs  may  not 
dispose  of  the  motor  vehicle  or  motor 
vehicle  engine  in  such  a  manner  that, 
either  directly  or  indirectly,  an  ultimate 
consumer  is  sold  a  new  motor  vehicle  or 
new  motor  vehicle  engine  that  fails  to 
comply  with  applicable  Federal 
emission  control  regulations. 

(f)  Prohibited  importations.  The 
importation  of  a  motor  vehicle  or  motor 
vehicle  engine,  other  than  in  accordance 
with  this  section  and  the  importation 
regulations  of  the  EPA  in  40  CFR  Part  85, 
Subpart  P,  is  prohibited  unless  the 
'Administrator,  EPA,  grants  a  specific 
exemption  based  on  extreme  hardship 
or  extraordinary  circumstances. 

(See  40  CFR  85.1511(a)]. 

Robert  E.  Chasen, 

Commissioner  of  Customs. 

Approved:  June  12, 1980. 

Richard  J.  Davis. 

Assistant  Secretary  of  the  Treasury. 

Douglas  M.  Cosde, 

Administrator, 

Environmental  Protection  Agency. 
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